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L I T I G AT I O N

The New York County Commercial Division—A Leader In State Court Innovation

BY DAVID LEICHTMAN

O ver the past year, the New York State Supreme
Court Commercial Division in New York County
has been extremely active in adopting new inno-

vative measures designed to speed cases to resolution
(whether by settlement or trial). A number of these
rules changes were spurred by the June 2012 publica-
tion of the Chief Judge’s Task Force on Commercial
Litigation in the 21st Century, Report and Recommen-
dations of the Chief Judge of the State of New York (the
‘‘Task Force Report.’’).1 And some of these changes fol-
low local rules adopted by federal courts in New York
that have positively impacted case resolution and dis-
covery disputes.

The authors of the 31-page report summarized its
goal as ensuring that the New York judiciary helps the
state to ‘‘retain its role as the preeminent financial and

commercial center of the world,’’ by ensuring the qual-
ity of the courts that handle complex disputes. The Task
Force was chaired by former New York Court of Appeal
Chief Judge Judith S. Kaye and Martin Lipton of Wach-
tell, Lipton, Rosen & Katz, and included a wide cross
section of interested parties: law firm practitioners, sev-
eral in-house counsel and law professors, as well as for-
mer and current Commercial Division judges. The Com-
mercial Division thus embarked on a process designed
to enable a number of the reforms recommended in the
Task Force Report.

A few of the more innovative aspects of the rules
changes are discussed below. Specifically, last spring
and summer, the Commercial Division adopted eight
significant rule changes, including: (1) changes to its ju-
risdictional amount (now limited to disputes where the
amount in controversy exceeds $500,000)2; (2) time
limitations on designating a case to be sent to the Com-
mercial Division (previously there were none); (3) man-

1 Located at http://www.nycourts.gov/courts/comdiv.

2 In addition to the jurisdictional threshold, there are 12 cat-
egories of cases eligible for commercial division treatment.
The enumerated list includes:

(1) Breach of contract or fiduciary duty, fraud, misrepre-
sentation, business tort (e.g., unfair competition), or statutory
and/or common law violation where the breach or violation is
alleged to arise out of business dealings (e.g., sales of assets or
securities; corporate restructuring; partnership, shareholder,
joint venture and other business agreements; trade secrets; re-
strictive covenants; and employment agreements not including
claims that principally involve alleged discriminatory prac-
tices);

(2) Transactions governed by the Uniform Commercial
Code (exclusive of those concerning individual cooperative or
condominium units);

(3) Transactions involving commercial real property, in-
cluding Yellowstone injunctions and excluding actions for the
payment of rent only;

(4) Shareholder derivative actions;
(5) Commercial class actions;
(6) Business transactions involving or arising out of deal-

ings with commercial banks and other financial institutions;
(7) Internal affairs of business organizations;
(8) Malpractice by accountants or actuaries, and legal mal-

practice arising out of representation in commercial matters;
(9) Environmental insurance coverage;
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datory early mediation for every fifth case filed as well
as specific cases designated by the sitting judge; (4)
changes in privilege log practice; (5) a new ‘‘accelerated
adjudication proceeding’’ with its own set of rules; (6)
referral of discovery disputes to special masters; (7)
new limitations on interrogatories that track the federal
limit of 25 and also include substantive limits; and (8)
mandatory pre-trial meet and confer requirements on
discovery issues that may impact early resolution.3

These rules changes can be categorized largely into
two areas that other state courts around the country
might like to emulate–rules streamlining discovery and
rules designed to obtain earlier resolution of cases.

I. Rules Focused on Streamlining Discovery
Changes in interrogatory practice, privilege logs and

discovery disputes in the New York County Commercial
Division bring the state court practice for large complex
commercial disputes much closer to what practitioners
in New York federal courts have come to expect. The
federal courts in New York have long experimented
with their own local rules designed to streamline and
minimize discovery disputes.4

First, with respect to interrogatories, Commercial Di-
vision cases are now subject to both substantive and
quantitative limits. The quantitative limit is simple
enough: 25 requests, including subparts, unless another
limit is agreed to or specified in the preliminary confer-
ence order. Those familiar with the federal courts will
recognize that disputes over what constitutes a ‘‘sub-
part’’ are not uncommon, and the Commercial Division
justices will now need to resolve those types of disputes
with plenty of guidance from their sister federal courts.

But the new rule, Rule 11-a, also limits the topics on
which interrogatories may be served, which may limit
the kinds of discovery disputes common in other courts.
At the outset of a case, a party can only use interroga-
tories to identify the names of witnesses with knowl-
edge that is ‘‘material and necessary to the subject mat-
ter of the action’’; to request computations of each cat-
egory of damages; and to identify the existence and
location of documents and physical evidence. Conten-
tion interrogatories may be served at the conclusion of
other discovery, but at least 30 days prior to the discov-
ery cut-off date, tracking to the practice in New York’s

federal courts, such as Southern District of New York
Local Rule 33.3.

New Rule 11-b announces a ‘‘preference’’ in the
Commercial Division for parties to use ‘‘categorical des-
ignations’’ in order to reduce the costs associated with
preparing privilege logs. The rule requires parties to
meet and confer at the outset to discuss what informa-
tion needs to be included in privilege logs, including the
use of categories to reduce document-by-document log-
ging, and whether any categories of information may be
excluded from the logs. A party can refuse to accept a
categorical approach, but the court can, in turn, allocate
the costs of preparing the document-by-document log
to the party refusing to agree to a more categorical
approach.5

In addition, the court issued an administrative order
creating a pilot program for the referral of complex dis-
covery issues to special masters, intended to be a tem-
porary experiment for 18 months. As of the end of De-
cember, the court issued a notice calling for volunteers
to work as Special Masters, calling for ‘‘highly seasoned
practitioners who are no longer active in practice,’’ and
making clear the position is ‘‘pro bono.’’ Accordingly, it
remains to be seen how many Special Masters will be
available to this program. Despite the analogy to the
use of magistrate judges in federal courts referenced in
the Task Force Report, which recommended that the
Special Masters be compensated by the parties, the
Commercial Division pilot project requires consent of
the parties, but does not provide for compensation.6

These changes again have things to like on each side
of a given case. Gone are the pressure points for defen-
dants of months and months of logging thousands of
privileged documents on a complicated deal gone bad–
but also gone are the pressure points on plaintiffs of
having to spell out their contentions on the merits at an
early stage of the case with overreaching interrogato-
ries. Parties will need to adjust their strategies for ob-
taining information that they really need to prosecute
their cases–consistent with the other goals set forth by
the Task Force for streamlining resolution of cases.

II. Rules Designed to Reach Early
Resolution—Mandatory Mediationand

‘‘Accelerated Adjudication Actions’’
Perhaps most interesting of the rules changes, the

court adopted four rules changes designed to have
cases resolved, by mediation or trial, sooner. Of most
importance, the court entered an administrative order
establishing a pilot project for the automatic referral of
every fifth case of those cases newly assigned to the
Commercial Division to mandatory mediation. Second,
the court enacted new Rule 9, spelling out a voluntary
process for what it calls ‘‘Accelerated Adjudication Ac-
tions.’’ These two rules are discussed more fully below.

These two changes were accompanied by new Rule 8,
entitled ‘‘Consultation Prior to Preliminary and Compli-

(10) Commercial insurance coverage (e.g. directors and of-
ficers, errors and omissions, and business interruption cover-
age);

(11) Dissolution of corporations, partnerships, limited li-
ability companies, limited liability partnerships and joint ven-
tures; and

(12) Applications to stay or compel arbitration and affirm
or disaffirm arbitration awards and related injunctive relief
pursuant to CPLR Article 75 involving any of the foregoing
enumerated commercial issues.

Categories 4, 5, 11 and 12 are not subject to the monetary
threshold. 22 NYCRR § 202.70(b).

3 The rules of the Commercial Division are located at Sec-
tion 202.70 of the Uniform Rules of the Supreme and County
Courts (22 NYCRR § 202.70).

4 One recommendation not yet addressed, requiring better
procedures for expert discovery in state court, is still under
consideration and has sparked considerable debate in the New
York State court bar. See Task Force Report at 15-16. Some in-
dividual judges, however, have enacted individual rules that
adopt the Task Force’s recommendations.

5 This again tracks to local federal court practices: See, e.g.,
SDNY Local Rule 26.2(c) (‘‘A party receiving a privilege log
that groups documents or otherwise departs from a document-
by-document or communication-by-communication listing
may not object solely on that basis, but may object if the sub-
stantive information required by this rule has not been pro-
vided in a comprehensible form.’’).

6 See Task Force Report, at 11.
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ance Conferences,’’ and new Rule 202.70(d), dealing
with earlier assignment to the Commercial Division.
Rule 8 requires the parties to make a good-faith effort
to reach agreement before any preliminary or compli-
ance conferences on ‘‘any voluntary and informal ex-
change of information that the parties agree would help
aid early settlement of the case.’’ It remains to be seen
what teeth this requirement may have, but it is designed
as a tool to allow judges to stage discovery where
appropriate.

Rule 202.70(d) makes a sea change in how quickly
cases go before a judge. Before the recent changes, ob-
taining jurisdiction in the Commercial Division could be
done at any time, by filing a request for judicial inter-
vention (‘‘RJI’’) and including an addendum form certi-
fying that the case met the requirements for being
heard in the Commercial Part. After the change in the
rules, now a party seeking assignment to the Commer-
cial Division must file a request within 90 days of ser-
vice of the complaint. Failure to do so will preclude a
party from seeking assignment to the Commercial Divi-
sion, although, a non-Commercial Division judge as-
signed to a case can still, on his or her own, request that
a case be transferred to the Commercial Division.

A. Mandatory Mediation
The administrative order requiring mandatory me-

diation in every fifth case does have an out where all
parties stipulate that the case ‘‘is not suitable for media-
tion,’’ but it seems unlikely that all parties would agree
to that in the vast majority of the cases so assigned. An
individual party may seek exemption from mandatory
mediation if it can show ‘‘good cause as to why media-
tion would be ineffective, unduly burdensome, or un-
just,’’ but thus far this seems to be a place no litigant
wants to go before a judge with a vested interest in
making the program work. Of course, in cases that are
not among the ‘‘every fifth case,’’ Commercial Division
judges can still order a case to mediation.

Specifically, within 120 days of the filing of an RJI (ir-
respective of the date when the case is designated as
one for mandatory mediation), the parties must either
submit the name of the agreed upon mediator or re-
quest that the ADR Coordinator assign one. If the par-
ties cannot agree, the ADR Coordinator will select three
prospective mediators and if the parties still cannot
agree, each party ranks their preferences among the
three, with the ADR Coordinator selecting the mediator
with the lowest combined ranking, or if there is no one
with the lowest ranking, the ADR Coordinator shall
simply select the neutral. Once the neutral is selected,
the parties have 30 days to conduct the mediation, but
the ADR coordinator can extend the deadline until up to
210 days from the filing of the RJI.

All of this is designed to give the parties sufficient in-
put and also to allow sufficient discovery to proceed in
advance of mediation to make it meaningful and thus
more successful. There have not been any data yet on
success rates, but experientially, the Commercial Divi-
sion justices seem to be happy with the program.

One issue, again, relates to compensation. Mediators
on the court appointed list are limited in what they can
charge the parties, which may, in turn, limit the quality
of the available pool of neutrals. Under both the man-
datory and voluntary programs, mediators cannot
charge anything for preparation or the first four-hours
of mediation, but can charge $300 per hour thereafter if

the parties agree to continue negotiating and agree to
each pay one-half of the fee. Notwithstanding this low
hourly wage, there is a strong pool of highly qualified
and credentialed candidates on the court-approved list.
One wonders, however, with increased numbers of me-
diations and the higher threshold jurisdictional amount,
whether that rate is defensible and sustainable. There
appears to be nothing in the rules, however, that limits
the parties’ ability to seek out a more highly paid neu-
tral at their mutual election; indeed, the rule expressly
permits it by permitting parties to agree in writing to
‘‘such terms as counsel shall agree upon.’’

B. Accelerated Adjudication Actions
New Rule 9 provides perhaps the most innovative of

all of the recent rules changes enacted in 2014, and
places New York County’s Commercial Division as a
leader in efforts to move cases to trial quicker and more
efficiently. Parties in any action, except for class ac-
tions, can provide written consent to apply accelerated
adjudication procedures to a given case after it is filed.
With respect to future disputes, the rule also provides
for parties to give consent to the accelerated adjudica-
tion procedures by contract.

What is an ‘‘Accelerated Adjudication Action’’? The
Task Force Report characterized the proceedings it en-
visioned as including ‘‘highly truncated’’ and ‘‘narrowly
tailored’’ discovery that would allow more active case
management by Commercial Division justices.7 In its
enactment, the Rule does actually much more and puts
incentives on the table for both plaintiffs and defen-
dants to agree to the process. But the practitioner on ei-
ther side of a case has to discuss the ramifications
closely with his or her client for there are not only pro-
cedural concessions on obtaining information in the
Rule, but substantive remedies that are waived, when a
party agrees to the procedure.

First, as envisioned by the Task Force, the rule se-
verely limits both the amount and time for discovery.
The Rule provides all pre-trial proceedings (including
motions and any mandatory mediation) must be com-
pleted and the case be ready for trial within nine
months from the filing of an RJI, with no contemplated
extension of that period provided for in the rule. The
rule further reduces the discovery that can be taken be-
yond the other recently enacted limitations, by, for ex-
ample, limiting document requests qualitatively in
terms of time frame, subject matter and persons or en-
tities to whom the requests pertain, limiting the number
of depositions that may be taken to seven per side, and
limiting interrogatories to seven and requests to admit
to five. However, the parties can agree to expand the
limits by consent as long as it is completed within the
nine-month period. Coupled with the new 90-day limit
on assignment to the Commercial Division, this means
that parties using this procedure can expect to be trial-
ready within a year.8

7 Task Force Report, at 23.
8 In addition, a proposal to add new Rule 11-d, to limit de-

positions to 10 depositions per side, with a maximum length of
seven hours per deposition for all Commercial Division cases,
was adopted on Dec. 22, 2014, to become effective on April 1,
2015. The advisory committee that proposed the rule change
also noted several states that either have presumptive deposi-
tion limits of even lower numbers and shorter duration, such
as: Alaska (three per side other than document custodians,
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But more importantly, three substantive rights are
also impacted that may limit the utilization of this pro-
cess. First, the right to trial by jury is waived; second,
the right to recover punitive damages is waived; and
third, the right to take any interlocutory appeal is for-
gone. The first of these should, for the most part, be
fairly neutral in contract cases because the vast major-
ity of complex commercial contracts have already allo-
cated whether a case will be heard by a jury or a judge,

but has more impact in a business torts case. Plaintiffs
with a good story will not likely want to waive their
right to a jury, while defendants with a defense of ‘‘try-
ing the plaintiff’’ will be wary of waiving those rights.
The second limitation should be of more concern to
plaintiffs, while the third is likely to impact more on a
defendant’s strategic considerations.

Conclusion
In summary, the Commercial Division in Manhattan

continues to innovate the manner in which complex
commercial disputes are litigated and tried. There are
new things to like for both plaintiffs and defendants in
the new rules, and courts around the country should
take notice.

parties and experts, and either three or six hour duration lim-
its); Arizona (no non-party depositions, others limited to four
hours per deposition); Colorado (one deposition of each ad-
verse party plus two others per side); Maine (five per party);
New Hampshire (20 hours per side irrespective of number of
depositions); and Utah (30 hours per side).
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